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COLLABORATIVE RESEARCH AGREEMENT

THIS COLLABORATIVE RESEARCH AGREEMENT (this “Agreement”), effective as of the _____ day of ______, 20__ (the “Effective Date”), is made by and between Hiroshima University, a national university corporation duly organized under the laws of Japan, having a principal address at 1-3-2 Kagamiyama, Higashi-Hiroshima City, Hiroshima Pref., 739-8511, Japan (“University”), and [XYZ Corporation], a corporation duly organized under the laws of ______, having a principal place of business at ___________________, (“XYZ”).  

Recitals

XYZ is engaged in developing [please state XYZ’s current project] and University is a non profit educational institution. 

XYZ wishes University to undertake, and University is willing to undertake, a research project (the “Research Project” as further defined in Section 1.01), which will further the instructional and research objectives of University.

NOW, THEREFORE, in consideration of the mutual covenants and promises set forth herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, University and XYZ agree as follows:
Article i

Definitions
Section 1.01  When used in this Agreement, except as otherwise expressly provided herein or unless the context herein otherwise requires, the following terms shall have the respective meanings indicated below: 

“Affiliate” means with respect to XYZ any corporation, company or other legal entity which directly or indirectly through one or more intermediaries is controlled by XYZ.  For purposes of this definition, “control” means the direct or indirect beneficial ownership of greater than fifty percent (50%) of the outstanding shares of stock entitled to vote for the election of directors or their equivalents regardless of the form thereof; provided, however, that such corporation, company or legal entity shall be deemed to be an Affiliate of XYZ for purposes of this Agreement only so long as XYZ maintains such ownership or control.
“this Agreement” has the meaning ascribed thereto in the Preamble and includes all Schedules.

“Background Technology” means technologies, inventions and intellectual property rights thereto or therein owned or controlled by a Party that existed before the Effective Date or that are conceived, reduced to practice or discovered outside the scope of the Research Project.  The Background Technology of each Party that existed before the Effective Date is set forth in Schedule 1.

“Claim” has the meaning ascribed thereto in Section 9.04.
“Confidential Information” means (a) any information disclosed by the disclosing Party to the receiving Party that is in written, electronic or other tangible form and is identified by notice or legend on the face of such form or in a separate written notice accompanying such form indicating that the information contained therein is confidential or proprietary, and (b) any information disclosed by the disclosing Party to the receiving Party orally or in other intangible form if within thirty (30) days of such disclosure the disclosing Party sends the receiving Party a written notice that identifies such information and indicates that it is confidential or proprietary.  Confidential Information may include concepts, data, drawings, specifications, sketches, developments, experiment or evaluation results, technical or customer information, strategies, technology, know-how, trade secrets and software; provided, however, that any of the following shall not be Confidential Information when the receiving Party can establish by written evidence: (1) information that was known to the receiving Party or in its possession prior to or at the time of disclosure; (2) information that was already publicly known prior to receipt thereof or thereafter becomes publicly known through no fault of the receiving Party; (3) information that is or becomes available to the receiving Party without restriction from another source that does not violate any obligation to the disclosing Party; and (4) information that is independently developed by the receiving Party without use of any Confidential Information disclosed hereunder.
 “Effective Date” has the meaning ascribed thereto in the Preamble.
“Filing Decision Period” has the meaning ascribed thereto in Section 5.06.
“Indemnitee” has the meaning ascribed thereto in Section 9.04.
“Inventions” means inventions or discoveries (whether or not patentable) that are conceived, reduced to practice or discovered in the course of the Research Project including processes, methods, formulae and techniques. 
“Joint Copyright” has the meaning ascribed thereto in Section 5.04.
“Joint Invention” has the meaning ascribed thereto in Section 5.04.
“License Option” has the meaning ascribed thereto in Section 6.01.

“Licensed Software” has the meaning ascribed thereto in Section 6.01.


“Negotiation Period” has the meaning ascribed thereto in Section 6.02.

“Option Period” has the meaning ascribed thereto in Section 6.01.

“Party” means either University or XYZ, and “Parties” means University and XYZ collectively.
“Patent” means patents, utility models and mask works.
“Principal Investigator” has the meaning ascribed thereto in Section 2.02.
“Project Coordinators” has the meaning ascribed thereto in Section 2.03.
“Project Term” has the meaning ascribed thereto in Section 2.04.
 “Research Personnel” means the employees of a Party who participate in the Research Project and includes the Principal Investigators, Project Coordinators and other employees and students (in the case of University), the participation of whom is allowed upon prior written consent of the other Party.
“Research Project” means the collaborative project of University and XYZ as undertaken pursuant to this Agreement and as further set forth in Schedule 2, as may be amended, modified, revised or supplemented from time to time upon agreement of the Parties.

“University Copyright” has the meaning ascribed thereto in Section 5.03.
“University Invention” has the meaning ascribed thereto in Section 5.03.
“Work Schedule” means the development work schedule set forth in Schedule 3.

“XYZ Copyright” has the meaning ascribed thereto in Section 5.02.
“XYZ Invention” has the meaning ascribed thereto in Section 5.02.
Section 1.02  

(a) 
The term "including" means "including without limitation".
(b) 
The words "herein", "hereof", "hereto" and "hereunder" refer to this Agreement as a whole, and not to any particular Article, Section, Subsection or Schedule in this Agreement.
(c) 
Words denoting the singular include the plural and vice versa, and words denoting one gender include each gender and all genders.
(d) 
Where an expression is defined, another part of speech or grammatical form of that expression has a corresponding meaning.
(e) 
Unless the context otherwise requires, references herein to:
(i) a person include references to a natural person, firm, partnership, joint venture, company, corporation, association, organization, trust, enterprise, government or department or agency of any government (in each case whether or not having a separate legal personality);

(ii) a month, quarter and year are references to a month, quarter and year of the Gregorian Calendar;

(iii) Recitals, Articles, Sections, Subsection, or Schedules refer to the appropriate recitals, articles, sections, subsection or schedules hereof or hereto;

(iv) a document, instrument and agreement are references to such document, instrument and agreement (including schedules thereto and, where applicable, any of its provisions) as amended, modified, varied, supplemented, novated or replaced and in effect at the time any such reference is operative;

(v) a Party include its successors and permitted assigns;

(vi) a statute or law are construed as references to such statute or law as modified, amended, consolidated, extended or re-enacted and in effect at the time any such reference is operative, and include any administrative guidances, orders, regulations, instruments or other subordinate legislation made under the relevant statute or law; and

(vii) an authority, association or body whether statutory or otherwise are, if and when any such authority, association or body ceases to exist or is reconstituted, renamed or replaced or the powers or functions thereof are transferred to any other authority, association or body, references respectively to the authority, association or body established or constituted in lieu thereof or as nearly as may be succeeding to the powers or functions thereof.
Article II

RESEARCH PROJECT
Section 2.01
Research Collaboration.  Subject to the terms and conditions set forth herein, University hereby agrees to use its best efforts to collaborate with XYZ in pursuing the Research Project and undertake its own responsibilities set forth in Schedule 2, provided that XYZ shall perform its own responsibilities set forth in Schedule 2. 

Section 2.02
Principal Investigators.  The conduct of University activities under the Research Project shall be directed and supervised by [Mr./Ms.____________] or his [or her] successor appointed by University and acceptable to XYZ (the “Principal Investigator of University”), and the conduct of XYZ activities under the Research Project shall be supervised by [Mr. /Ms.____________] or his [or her] successor appointed by XYZ acceptable to University (the “Principal Investigator of XYZ”).
Section 2.03
Project Coordinators. University hereby designates [Mr. /Ms.____________], and XYZ hereby designates [Mr./Ms.____________], to serve as project coordinators (the “Project Coordinators”) on behalf of their respective institutions for setting up meetings, managing the Work Schedule and safeguarding the Confidential Information pursuant to the terms of Article VIII.  Either Party may change its designated Project Coordinator at any time upon written notice to the other Party.  

Section 2.04
Project Term.  The Research Project is anticipated to be conducted during the period from _____________ through ______________ (the “Project Term”) in accordance with the Work Schedule. The Project Term and Work Schedule may be modified, terminated or extended only by mutual written agreement of the Parties.  

Section 2.05
University Mission; No Guarantees of Results.  XYZ understands and acknowledges that University’s primary mission is education and advancement of knowledge and that University will carry out the Research Project in line with that mission.  The Principal Investigator of University will in his [her] reasonable discretion determine the manner of performance of University’s part in the Research Project.  University does not guarantee any specific results or any intellectual property from the Research Project.  

Section 2.06
Similar Research.  XYZ understands and acknowledges that University may be involved or participate in similar research through other researchers and will be free to continue or participate in such research, provided that such research is conducted by researchers other than those involved in the Research Project. 
Article III

REPORTS AND MEETINGS
Section 3.01
Semi-Annual Report.  Each Party shall, principally through its Principal Investigator, provide the other Party with a written semi-annual report covering the progress of the Research Project within forth five (45) days after the last day of each semi-annual period of the Project Term, which report shall provide a summary of work performed and the results obtained in the prior semi-annual period and the work planned for the current semi-annual period. 

Section 3.02
Meet and Confer.  During the Project Term, each Party’s Principal Investigator shall meet and confer with the other Party’s Principal Investigator at times and places mutually agreed upon to review the progress and results as well as ongoing plans, or changes therein, of the Research Project, but in no event less than annually.  In addition, each Party’s Principal Investigator may consult informally with the other Party’s Principal Investigator with respect to the progress thereof.  
Section 3.03
Access to Work.  Each Party shall have a right to dispatch its Research Personnel to the laboratories of the other Party during the Project Term in order to observe or access the work carried on by the other Party’s Research Personnel by obtaining prior written consent of the Principal Investigator of the other Party.  Each Party shall bear all travel, accommodation and meal costs and expenses of its own Research Personnel to be dispatched to the other Party, and shall cause its dispatched Research Personnel to observe all rules and regulations relating to visitors then in effect at the laboratories of the other Party.  

Section 3.04
Final Report.  University shall submit a final report summarizing the Research Project within sixty (60) days of the conclusion or termination of the Research Project, which report shall contain any research results obtained from the Research Project.  XYZ shall cooperate with University in finalizing such final report. 
Article IV
FUNDING RESEARCH PROJECT

Section 4.01
Payments.  XYZ shall make payments in the non-refundable amounts set forth in Schedule 4 in advance in accordance with the payment schedule set forth in the same Schedule to fund the conduct of the Research Project by University.  The figures in Schedule 4 are the University’s best estimate of the items set forth in such Schedule.  If the actual costs of those items exceed University’s estimate by ___ percent (__%), XYZ shall reimburse such excess amount to University promptly upon its written request for payment. 

Section 4.02
Method of Payment.   The payments shall be made to University in Japanese Yen without any deduction of any remitting bank commission or fee or otherwise at the following bank account of University or any other bank account University notifies XYZ in writing from time to time:


Bank Name:


Branch Name:


Bank Address:


Type of Bank Account:


Bank Account Number:


Name of the Bank Account Holder:

Section 4.03
Other Expenses.   Except as expressly provided otherwise in this Article IV, each Party shall bear full responsibility and expense for its own activities pursuant to this Agreement and shall not be entitled to any reimbursement therefor from the other Party. 
Section 4.04
Ownership of Facilities, etc.  Title to any and all facilities, equipment or other items acquired with the money obtained from XYZ shall vest in University upon acquisition.
Article V
IntelleCtual Property
Section 5.01 Background Technology.  The Background Technology shall remain the exclusive property of the Party to which the Background Technology belongs. 
Section 5.02  XYZ Intellectual Property.  XYZ shall own all rights in (a) any Invention conceived or discovered solely by XYZ Research Personnel without the use of University’s resources including facilities, equipment and funds in the course of the Research Project (“XYZ Invention”) and (b) any copyright or copyrightable material created solely by XYZ Research Personnel without the use of University’s resources including facilities, equipment and funds in the course of the Research Project (“XYZ Copyright”).
Section 5.03  University Intellectual Property.  University shall own all rights in (a) any Invention conceived or discovered solely by University Research Personnel in the course of the Research Project (“University Invention”) and (b) any copyright or copyrightable material created solely by University Research Personnel in the course of the Research Project (“University Copyright”).
Section 5.04  Joint Intellectual Property. University and XYZ shall jointly own all rights in (a) (i) any Invention conceived or discovered jointly by one or more Research Personnel of both University and XYZ in the course of the Research Project and (ii) regardless of the joint inventorship requirement under the law where its prosecution is made, any Invention conceived or discovered solely by XYZ Research Personnel in the course of the Research Project with the use of University’s resources including facilities, equipment and funds (the Inventions set forth in (i) and (ii) above, collectively, “Joint Invention”), and (b) (i) any copyright or copyrightable material created jointly by one or more Research Personnel of both University and XYZ in the course of the Research Project and (ii) any copyright or copyrightable material created jointly by one or more Research Personnel of XYZ with the use of University’s resources including facilities, equipment and funds (“Joint Copyright”).  The joint ownership of Joint Invention and Joint Copyright shall for all purposes mean that notwithstanding anything provided for in law where rights or enforcement is sought, each Party shall be entitled to independently assign, license, enforce, collect royalties, make, have made, use, offer for sale, sell, copy and otherwise enjoy the benefits of, such Joint Invention or Joint Copyright without any obligation to account to, obtain permission from, or share royalties with, the other Party.      
Section 5.05  Invention Disclosure. Each Party shall promptly provide the other Party with a written disclosure of any XYZ Invention (in the case of the providing Party being XYZ), University Invention (in the case of the providing Party being University) or Joint Invention (in the case of the providing Party being XYZ or University) within ______ (__) days after such Invention is disclosed to University or XYZ by their respective Research Personnel. The receiving Party shall retain all Invention disclosures submitted by the providing Party in confidence and prevent their disclosure to third parties. Notwithstanding anything contrary provided for herein, the receiving Party shall be relieved of this obligation only when such information becomes publicly available through no fault of the receiving Party.
Section 5.06  Filing Patent Applications. For a period of _____ (__) days from written disclosure of any University Invention or Joint Invention pursuant to Section 5.05 (such period, the “Filing Decision Period”), XYZ shall have the right, in its sole discretion and at its request and expense, to have University file Patent applications for such Invention in any and all countries of the world which XYZ, in its sole judgment, determines are of sufficient interest to merit such filing.  Patent applications relating to any University Invention shall be filed, prosecuted and maintained by University in its name, using patent counsel acceptable to XYZ.  Patent applications relating to any Joint Invention shall be filed, prosecuted and maintained by University [XYZ] using patent counsel acceptable to XYZ [University].  

Section 5.07  Right to Review Patent Applications.  XYZ shall have the right to review and comment upon Patent applications for any University Invention or Joint Invention and correspondence with the relevant patent offices and shall be provided with drafts thereof sufficiently in advance to reasonably allow for such review and comment.
Section 5.08  Prosecution Documents.  University agrees that it will cause to be signed by relevant University Research Personnel all documents of assignment or other documents necessary to file and prosecute Patent applications for University Inventions or Joint Inventions, and that University will do whatever XYZ reasonably requests to obtain and maintain such Patent rights, at the expense of XYZ.

Section 5.09  Filing at University’s Expense.  If XYZ elects not to have a Patent application filed in any country with respect to a University Invention or Joint Invention within _____ (__) days from written disclosure of any University Invention or Joint Invention pursuant to Section 5.05, University may, at its own expense, file and prosecute such Patent application, and such Patent application and any Patents issuing therefrom shall not be included within the license option granted to XYZ pursuant to Section 6.01, and University will be free to license its rights in such Patent to any third party or assign such Patent to any third party.  

Article VI
LICENSE OPTION and LICENSE
Section 6.01  Grant of Commercial License Option.  For a period of ____ (__) days after the end of Filing Decision Period (such period, the “Option Period”), University hereby grants to XYZ a first option, without option fee other than the payments set forth in Section 4.01, (a) for XYZ and its Affiliates to acquire a non-exclusive, royalty bearing, worldwide license with the right to grant sublicenses, to develop, make, have made, use, offer for sale, sell and otherwise dispose of, products and methods practicing any University Invention or University’s Background Technology (such option, the “License Option”).  Upon XYZ’s request, University agrees to include in the License Option any computer software and its documentation falling under a University Copyright or Joint Copyright, if any (such computer software and documentation, collectively, the “Licensed Software”).  
Section 6.02  Exercise of License Option.  In the event that XYZ notifies University in writing of its exercise of the License Option to acquire a non-exclusive license under Section 6.01, the Parties shall proceed in good faith to negotiate a license agreement on commercially reasonable terms within _____ (__) months (such period, the “Negotiation Period”) after notification of such exercise; provided, however, that under the license agreement, XYZ or its Affiliates shall agree at least to diligently develop any licensed University Invention or Joint Invention for commercialization within _____ (__) year(s) from the effective date of the license agreement and  pay to the University (a) a reasonable upfront license fee, (b) reasonable running royalties on products and/or use of methods practicing any University Invention or University’s Background Technology and the Licensed Software, and (c) reasonable royalties on any royalty free cross licensing or other non-monetary compensation received by XYZ and/or its Affiliates from XYZ’s licensees.  

Section 6.03  Non-Exclusive Research License to XYZ. University hereby grants to XYZ a non-exclusive, royalty free, paid-up, worldwide license to internally (and not commercially) use University Inventions, University Copyrights and University’s Background Technology for the purpose of carrying out its responsibility of the Research Project during the Project Term.    
Section 6.04  Non-Exclusive Research License to University. XYZ hereby grants to University a non-exclusive, royalty free, paid-up, perpetual, irrevocable, worldwide license to use XYZ Inventions, XYZ Copyrights and XYZ’s Background Technology for internal academic research and for teaching purposes (and not for any commercial or profit or private purpose).   

Section 6.05  Further Assurance. Each Party shall at the request of the other Party promptly execute and deliver, or cause to be executed and delivered, to the other Party such further instruments or take all such further actions as may be reasonably necessary or appropriate to confirm or carry out the provisions of the transactions contemplated hereby.

Section 6.06  Moral Rights Waiver. Each Party confirms that any and all moral rights that it or its Research Personnel may have in its Copyrights or Joint Copyrights have been waived. 
ARTICLE VII

PUBLICATION
Section 7.01  Publication. University and its Research Personnel will be free to publish or publicly disclose any or all results of the Research Project through journals or lectures or otherwise after providing a copy of each proposed publication to XYZ at least _____ (__) days prior to the intended submission of any written publication or any other public disclosure to allow XYZ to determine whether any patentable or potentially patentable Invention would be disclosed or any of XYZ’s Confidential Information would be inadvertently disclosed.   If the proposed publication or disclosure contains any of XYZ’s Confidential Information, University shall remove or cause the author to remove such Confidential Information prior to its submission for publication or public disclosure. 

Section 7.02  Delay of Publication. In the event that the proposed publication would disclose any patentable or potentially patentable Invention, University shall, at XYZ’s reasonable request, delay or cause the author to delay submission of such written publication or other public disclosure for a period up to an additional _____ (__) days to enable University or XYZ to file a Patent application.   

ARTICLE VIII
CONFIDENTIAL INFORMATION

Section 8.01
Non-Disclosure and Limited Use.  Each Party (the “receiving Party”) shall maintain the confidentiality of any Confidential Information disclosed by the other Party (the “disclosing Party”) or learned by the receiving Party at the disclosing Party’s laboratories or other premises, shall not disclose, without the prior written consent of the disclosing Party, any Confidential Information to any entity or person other than the Research Personnel of the receiving Party who has a need to know such Confidential Information for carrying out the purpose contemplated hereby and has agreed in writing to the same obligations of confidentiality and restrictions on use as those to which the receiving Party is bound hereby, shall not copy or reproduce any Confidential Information without the written authorization of the disclosing Party except to the extent reasonably required for internal circulation for such purpose, and shall not use any Confidential Information for itself or others for any purpose other than in connection with the Research Project.  In protecting Confidential Information, the receiving Party shall take all necessary precautions and Confidential Information shall be treated in the same manner and with the same degree of care as the receiving Party applies with respect to its own confidential information but in no event less than reasonable care.
Section 8.02
Exceptions to Confidentiality.  Notwithstanding Section 8.01, the receiving Party may disclose to any third party Confidential Information that is required to be disclosed to such party by law or regulation or in response to a valid order of a court or other governmental body, but only to the extent of and for the purpose of such law, regulation or order, and only if the receiving Party first notifies the disclosing Party of such required disclosure and uses its best efforts to seek an appropriate legal remedy including a protective order to maintain the confidentiality of the Confidential Information or minimize disclosure thereof, and permits the disclosing Party, at its expense, to seek such legal remedy. 
Section 8.03
Equitable Relief.  The receiving Party acknowledges that its breach of the non-disclosure or limited use obligations under Section 8.01 may result in immediate and irreparable harm to the disclosing Party, and the disclosing Party shall be entitled to seek equitable relief, including a temporary restraining order and preliminary injunction, to compel the receiving Party to cease and desist all unauthorized use and disclosure of the Confidential Information.  If the receiving Party becomes aware of any breach or threatened breach of the non-disclosure or limited use obligations under Section 8.01 by the receiving Party or by any of the receiving Party’s Research Personnel (whether or not such person is then still in such capacity), the receiving Party shall forthwith notify the disclosing Party in writing thereof, giving all available details, and the receiving Party shall at its own cost and at the disclosing Party’s direction, take such steps as the disclosing Party may reasonably require in order to minimize the loss which the disclosing Party may otherwise suffer as a result of such breach, whether by court proceedings or otherwise.  The receiving Party hereby acknowledges that money damages will be an inadequate remedy with respect to the injury that will be suffered by the disclosing Party by reason of breach by the receiving Party of its non-disclosure or limited use obligations hereunder and the receiving Party hereby consents to the granting by any court in any applicable jurisdiction of an injunction or other equitable relief.  To the extent permitted by applicable law, the receiving Party hereby waives any claim or defense that an adequate remedy exists at law and the receiving Party hereby agrees not to urge in any action or proceeding the defense that any such remedy exists at law.  The foregoing shall be in addition to all other rights and remedies available to the disclosing Party at law or in equity.
ARTICLE IX

REpresentations and WARRANTIES AND INDEMNITY

Section 9.01
Representations and Warranties. Each Party hereby represents and warrants to the other Party that it has the right and power to enter into this Agreement and to participate in the Research Project and perform its responsibilities and obligations under this Agreement, and that its performance hereof will not result in a breach of or constitute a default under its articles of incorporation or bylaws, if any, or any contract between it and a third party. 

Section 9.02
Disclaimers.  EXCEPT AS SET FORTH IN SECTION 9.01, UNIVERSITY MAKES NO REPRESENTATIONS OR WARRANTIES OF ANY KIND, EXPRESS OR IMPLIED, CONCERNING ANY RESEARCH RESULT, UNIVERSITY INVENTION OR JOINT INVENTION, INTELLECTUAL PROPERTY ARISING THEREFROM OR UNIVERSITY’S BACKGROUND TECHNOLOGY, OR ANY ADVICE OR INFORMATION GIVEN BY THE PRINCIPAL INVESTIGATOR OF UNIVERSITY OR ANY RESEARCH PERSONNEL IN CONNECTION WITH THE RESEARCH PROJECT, INCLUDING WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NONINFRINGEMENT, VALIDITY OF ANY INTELLECTUAL PROPERTY OR CLAIMS, WHETHER ISSUED OR PENDING, AND THE ABSENCE OF LATENT OR OTHER DEFECTS, WHETHER OR NOT DISCOVERABLE.  
Section 9.03
No University Liability.  IN NO EVENT SHALL UNIVERSITY, ITS PRESENT OR FORMER TRUSTEES, DIRECTORS, OFFICERS OR RESEARCH PERSONNEL BE LIABLE FOR DIRECT, INCIDENTAL, CONSEQUENTIAL OR OTHER DAMAGES OF ANY KIND SUFFERED BY XYZ, ITS AFFILIATES OR ANY LICENSEES OF XYZ OR ANY OTHERS RESULTING FROM THE USE OF ANY UNIVERSITY INVENTION OR JOINT INVENTION, INTELLECTUAL PROPERTY ARISING THEREFROM OR UNIVERSITY’S BACKGROUND TECHNOLOGY OR ANY ADVICE OR INFORMATION GIVEN BY THE PRINCIPAL INVESTIGATOR OF UNIVERSITY OR ANY RESEARCH PERSONNEL IN CONNECTION WITH THE RESEARCH PROJECT, INCLUDING ECONOMIC DAMAGES OR INJURY TO PERSONS OR PROPERTY AND LOST PROFITS AND LOST DATA, REGARDLESS OF WHETHER UNIVERSITY WAS ADVISED, HAD OTHER REASON TO KNOW OR IN FACT KNEW OF THE POSSIBILITY OF THE FOREGOING.  

Section 9.04
XYZ Indemnity.  XYZ agrees to waive, defend, indemnify and hold harmless, at its own expense, University and its present and former trustees, directors, officers or Research Personnel and their respective successors, heirs and assigns, (each, an “Indemnitee”) from and against any and all liabilities, losses, damages, costs and expenses (including attorneys’ and professional fees) resulting from, arising out of, or in connection with, a claim, suit, proceeding or regulatory proceeding (collectively, a “Claim”) brought by third parties against an Indemnitee in connection with this Agreement, including infringement of such third party’s intellectual property rights or product liability.  University shall give written notice to XYZ of any Claim which may give rise to any claim for which indemnification may be required under this Section 9.04; provided, however, that any failure to give such notice shall not relieve XYZ of its obligation to provide indemnification hereunder, except if and to the extent that such failure materially and adversely affects the ability of XYZ to defend such Claim.  If University notifies XYZ of any Claim against an Indemnitee, XYZ shall be entitled to assume the defense and control of any such Claim at its own cost and expense; provided, however, that the Indemnitee shall have a right to be represented by its own counsel at its own cost.   XYZ shall not settle or dispose of any such Claim in any manner that would adversely affect the right and interest of University or the Indemnitee without prior written consent of University and the Indemnitee, which consent shall not be unreasonably withheld or delayed.  Each Party shall reasonably cooperate with the other Party and its counsel in the course of the defense of any such Claim, such cooperation to include using reasonable effort to provide or make available documents, information and witnesses.  

Section 9.05
Limitation of Liability.  IN NO EVENT SHALL XYZ, ITS PRESENT OR FORMER DIRECTORS, OFFICERS OR RESEARCH PERSONNEL BE LIABLE FOR INCIDENTAL, CONSEQUENTIAL OR OTHER DAMAGES OF ANY KIND SUFFERED BY UNIVERSITY RESULTING FROM THE USE OF AN XYZ INVENTION OR JOINT INVENTION, INTELLECTUAL PROPERTY ARISING THEREFROM OR XYZ’S BACKGROUND TECHNOLOGY.    
Article X  

USE OF NAMES


Section 10.01
Use of Names.  Neither Party shall use the name(s) of the other Party or Research Personnel in any advertising or promotional materials without prior written approval of the other Party except if and to the extent that the identification of such name(s) or disclosure of the terms and conditions of this Agreement is required by applicable law or regulation.  Each Party may acknowledge the contributions of the other Party in any publication or public disclosure in a scientifically and professionally appropriate manner.  In any such statement, the relationship of the Parties shall be accurately and appropriately described. 
Article XI

TERM AND TERMINATION

Section 11.01
Term.  This Agreement shall become effective on the Effective Date and shall expire on the earlier to occur of the end of the Project Term or the conclusion or termination of the Research Project.
Section 11.02
Termination for Convenience. Either Party may terminate this Agreement for its convenience at any time upon giving at least six (6) month prior written notice to the other Party.  Any Research Project that is active as of such termination date shall automatically terminate on that date, and XYZ’s obligations to settle the costs of termination shall be governed by Section 11.04.   

Section 11.03
Termination for Cause. Either Party may terminate this Agreement upon written notice to the other Party without prejudice to any right or remedy available to the terminating Party at law or in equity, in the event that the other Party (a) committed any material breach of this Agreement, which breach, if capable of being cured, has not been cured after a specified term not less than sixty (60) day written notice thereof is given to the defaulting Party and for so long as such breach is continuing thereafter (if such breach is incapable of being cured, such cure time is not available); (b) is subjected to any proceeding which is instituted by or against the defaulting Party seeking to adjudicate it bankrupt or insolvent, or seeking dissolution, liquidation, winding up, reorganization, arrangement, adjustment, protection or relief of the defaulting Party or its debts or seeking the entry of an order for relief or the appointment of a receiver, trustee, custodian or other similar official for the defaulting Party or for any substantial part of its property and assets; or (c) attempts to assign this Agreement or any rights or obligations hereunder in violation of Section 12.01.
Section 11.04  Effect of Termination.  Any termination of this Agreement shall not affect the rights and obligations of the Parties accrued prior to such termination.  Upon any termination hereof, XYZ shall pay to University all reasonable costs and expenses up to the termination date and all non-cancelable commitments made by University prior to receipt of such notice of termination.

Section 11.05  Survival.  The provisions of Articles IV, V, VI, VII, VIII, IX, X, and Sections 3.04, 11.04, 12.03, 12.10, 12.11, and this Section 11.05 shall survive the expiration or termination of this Agreement.

ARTICLE XII
MISCELLANEOUS

Section 12.01  Binding Effect and Assignment.  This Agreement and the options and licenses granted herein shall be binding upon and inure to the benefit of University, XYZ and their respective successors and permitted assigns.  Neither Party may assign, transfer or sublicense any of its rights, privileges or obligations hereunder without the prior written consent of the other Party.  For the purpose of this Agreement, any consolidation or merger by any third party of XYZ, any change of control of XYZ or any sale of all or substantially all of the assets of XYZ relating to the business contemplated hereby shall be construed to be an assignment hereunder.
Section 12.02  Relation of Parties.  The Parties shall be, and shall be deemed to be, independent contractors and not agents, partners or employees of the other Party  Neither Party shall have the authority to make any statements, representations or commitments of any kind, or to take any action which shall be binding on the other Party, except to the extent explicitly provided for herein or authorized in wrting. 
Section 12.03  Notices.  Any notice or other communication required hereunder shall be written in English and shall be deemed to have been given when personally delivered, telecommunicated, electronically mailed, delivered by overnight courier or mailed prepaid first class registered or certified mail and addressed to the Party for whom it is intended at its record address.  Such notice shall be effective upon receipt if delivered personally, telecommunicated, electronically mailed or delivered by overnight courier, or shall be effective five (5) days after it is deposited in the mail, if mailed.  The record addresses, facsimile numbers and E-mail addresses of the Parties are set forth below:

University:
Hiroshima University





1-3-2 Kagamiyama




Higashi-Hiroshima City




Hiroshima Pref., 739-8511




Japan

Attention: [the designated coordinator]

Fax No.:   









E-Mail:    ______________________

XYZ:







Attention:  [the designated coordinator]





Fax No.:    









E-Mail:     ______________________

Either Party, at any time, may change its record address, E-mail address, or facsimile number by giving written notice of such change to the other Party.

Section 12.04  Severability.  Whenever possible, each provision of this Agreement shall be interpreted in such manner as to be effective and valid under applicable law, but if any provision of this Agreement or portion thereof, or the application thereof to any person or circumstance or in any country, contravenes a law of any country or political subdivision thereof in which this Agreement is effective or is held to any extent invalid or unenforceable, the remaining provisions of this Agreement or of such provision and the application thereof to other persons or circumstances or in other countries shall not be affected thereby, and this Agreement shall be modified with respect to its application in such jurisdiction, but not in jurisdictions where such provision is valid, to conform with such law.

Section 12.05  Amendments.  No modification or amendment hereof shall be valid or binding upon the Parties unless made in writing and duly executed on behalf of the Parties by their respective duly authorized officers or representatives.

Section 12.06  No Waiver.  The failure of either Party to insist upon the strict performance of any provision hereof or to exercise any right or remedy shall not be deemed a waiver of any right or remedy with respect to any existing or subsequent breach or default.

Section 12.07  Entire Agreement. This Agreement constitutes the entire understanding and agreement of the Parties with respect to the subject matter hereof and supersedes all prior agreements, express or implied, oral or written.

Section 12.08  Headings.  The headings of articles are placed herein merely as a matter of convenience and shall not affect the construction or interpretation of any of their provisions.

Section 12.09  Counterparts.  This Agreement may be executed in any number of counterparts and by different Parties in separate counterparts, each of which shall be deemed to be an original, but all of which taken together shall constitute one and the same agreement.

Section 12.10  Governing Law.  This Agreement shall be construed, and the legal relations between the Parties determined, in accordance with the laws of Japan without regard to what laws might otherwise govern under applicable principles of conflict of laws.
Section 12.11  Arbitration.  Any dispute, controversy or difference arising out of, in relation to or in connection with this Agreement that the Parties cannot settle amicably between themselves shall be finally settled by arbitration in Tokyo, Japan and in accordance with the Rules of Arbitration of the International Chamber of Commerce for the time being in force by one or more arbitrators in accordance with said Rules.   The decision and award of such arbitration shall be final and binding, and shall be enforceable in any court of competent jurisdiction. 
Section 12.12  Force Majeure.  If the performance of this Agreement or of any obligation hereunder is prevented, restricted or interfered with by reason of fire or earthquake, or other casualty or accident, strikes or labor disputes, war or other violence, any law, order, proclamation, regulation, ordinance, demand or requirement of any government agency, or any other act or condition whatsoever beyond the reasonable control of the Party so affected, such Party, upon giving prompt notice to the other Party, shall be excused from such performance to the extent of such prevention, restriction or interference and this Agreement shall be deemed suspended so long as and to the extent that any such cause prevents or delays the performance; provided, however, that the Party so affected shall use its best efforts to avoid or remove such cause of non-performance and to continue performance hereunder whenever such cause is removed; and provided further that this Agreement may be terminated by either Party upon written notice to the other Party, if such event shall continuously prevent performance for longer than ninety (90) days.
Section 12.13  Export Control.  It is understood that either Party may be subject to laws and regulations controlling the export of technical data, computer software, laboratory prototypes and other commodities, and that their obligations hereunder are contingent on compliance with export laws and regulations applicable to such Party.
IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly authorized representatives as of the date written beneath their respective signatures.
Hiroshima University

 


[XYZ Corporation]

By  
                                                         

By 





Name                                                                    

Name 





Title                                                          

Title 






Date                                                             

Date 





Schedule 1

Background Technology

University’s Background Technology:

a.______________________


b.______________________

c.______________________


d.______________________

XYZ’s Background Technology:

a.______________________


b.______________________

c.______________________


d.______________________

Schedule 2

Research Project

1. Statement of Work


a.______________________


b.______________________

c.______________________


d.______________________

2. Each Party’s Area of Responsibilities

University’s Area of Responsibilities

a.______________________


b.______________________

c.______________________


d.______________________

XYZ’s Area of Responsibilities

a.______________________


b.______________________

c.______________________


d.______________________

Schedule 3

Work Schedule

	Date
	Description

	_________, 20__
	Assignment of Research Personnel

	_________, 20__
	Kick off meeting

	
	

	
	

	
	

	
	

	
	

	
	

	
	


Schedule 4

Payments

Amount:

a.  direct costs


b.  indirect costs

c. consumption or similar taxes imposed on University and attributable and allocable to the Research Project 


d.______________________

Payment Schedule:


___________________ Japanese Yen by __________, 20__

___________________ Japanese Yen by __________, 20__

___________________ Japanese Yen by __________, 20__
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